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Abstract

Despite the close relationship between legal concepts and jurisprudential issues in the functioning
of Iranian courts, the emergence of numerous dualities may at times assist judges and lawyers in
the proper interpretation of rulings and in mounting sound legal defenses, while at other times
creating difficulties for them. The encounter between legal opinions and jurisprudential rulings
has, since long ago in Islamic lands, given rise to multiple theories concerning the nature of this
relationship. Among the most prominent of these theories are the supervision of jurists over the
legislature after the Constitutional Movement and Principles 4 and 5 of the Constitution of the
Islamic Republic of Iran. In the course of this interaction, both legal and jurisprudential disciplines
have experienced divergent intellectual tendencies, including libertarianism and authoritarianism.
The various approaches to this relationship have at times led to an inference of equivalence, at
other times to a characterization in terms of absolute generality and particularity, and in some
instances to a relation of partial overlap, complementarity, or even conflict. Following the
Constitutional Movement, such discussions increasingly attracted the attention of jurists and legal
scholars. Using a library-based research method and offering a comprehensive analysis, this article
argues for the precedence of law over figh in accordance with social necessity, and undertakes a
comparative and case-based examination of the two terms bay * (sale) and ‘agd (contract). The
principal obstacle to these discussions is the partisanship of prominent scholars on each side.
Religious scholars argue for the comprehensiveness of figh and its self-sufficiency in the
implementation of rulings without recourse to law, while legal scholars emphasize the autonomy
of law as a discipline and its independence from figh in securing the authority of governments
among different nations. Drawing upon Principles 4 and 5 of the Constitution of the Islamic
Republic of Iran, the article, while emphasizing the minimally complementary role of figh,
examines the various views concerning the relationship between the two and the scholarly status
of law, with particular reference to the maximal precedence of law over figh in Iranian society.
Finally, it argues, by way of concrete example, that the general nature of the various forms of bay
and the diversity of this term in social custom, together with the gradation and limitation of the
concept of ‘agd within the redefinition of nominate binding and non-binding contracts, support
this position.
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